
~: 26305065

lgra (78he - 1l) qr nr4fa1 ta sq« gea
lza gal<G +Ta, la8] iRGa, q)Rafla u,

'1-1 i6' I q I~, 315'"1 GI 6' I G- 380015.
---------------------------------------~-----------------------
cp ~~:File No: V2(ST)154/A~ll/2015-16 ( ~q-.,£b- ;;/.1o1-
~ ~~~: Order-In-Appeal No..AHM-SVTAX-000-APP-0131 -16-17

~Date: 28.10.2016 \i'fM ffl cBl' ffiW Date of Issue og
1
!t 1/(t

8ft 3mr in, 3Tgrr (3r8le-Ii) rr ufRa

1T

Passed by Shri Uma Shanker Commissioner (Appeals-II)

_____ ~ flqlcbx 31$4-!Glci!IG : 31I.gcftlli:>F'-l 8R"f uITTT ~ ~ "ff

--------~:----~~
Arising out of Order-in-Original No SD-04/10/AC/2015-16 Dated 27.11.2015

Issued by Assistant Commissioner, Div-IV, Service Tax, Ahmedabad

'1141(>-f ct,cif cpf '1111 o/f lffiT Name & Address of The Appellants

0

M/s. Vibrant Decor(lndia) Pvt Ltd Ahmedabad
gr 3r8a arr srige al{ ft anfk Gr IT[@rart at sr@a RfRaa vat a
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfm-~,1994 cBl' l:TRT 86 cfi~~ "cbl" ~ cfi ~ cBl' \JIT ~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

-qft=qi:r ~ 1Tfo ft zrcn, Tr zca vi ala rah#tr mrnf@au it. 2o, #ea
l31ff9c(>f cbi-ql'3o-s, ~ "fTR, '1!l34-1Glci!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) rah#ta nrznrf@ru at f@a#tu 3nf@),fr, 1994 cBl' l:TRT 86 (1) cfi 3iasfa 3rflG
f!qlcf>x PillfllqC"ll, 1994 cfi m1=f 9 (1) cfi 3l('fT@ ~ i:pr:r ~.it- 5 if a ufit cBl'
Gt aft vi Ur# rer fGra 3TITTT a f@a sr@la # nu{ st sat 4Rat
3#Rt u1ft a1feg (+i ya rfr JR ztR) 3it arr fa en i znn@raw1 al nrfl3
R-Q:Rf t, cJ"ITT af 4fa &ta ta .-ll Ill 4"1 d cf> ft g Ill cb x Ri-J -<t Ix cfJ rfPi aif}a k
tr a a ii srsf hara #6t mi,n #6t i 3lR ww:rr ·Tut Gift u; 5 ala zIl Ga a
t cfITT ~ 1 ooo/- #ta 3ha#t @tfi uri hara al ir, ans al air 3lR ww:rf ·rzar uifr
6Jg 5 Gld IT 50 Gld a if at ug 5ooo/- #hr ft ztfl urgi hara at mi, an at
l=fflT 31R ww:rT ·rzn ugnfa «w so avg-fist#a snrat & asi s+; 1oooo/- ffi~~ I
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(ii) The appeal under sub se6ff6(jofsciioh 86 of the Finance Act 1994 to the
Appellate Tribun~I Shall be filed \rtqGadf~R[!catfinJorm S.T.? as prescribed under Rule
9(1) of the Serce Tax Rules 1994and,Shaly,beaccompanied by a copy of the order
appealed against (one of which shaJl,.0~~~1Jifiecb9cipy) and should be accompanied by a
fees of Rs. 1000/- where the amount'°otservice, tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the-amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/­
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fcrrTm~.1994 ct)- l:.lRf 86 ct)- '3LT-l:.lRT3TT ~ (2~) ct 3@<@ ~~
Rua1aft, 1994 fm 9 (2) 3iaf feufRa #If qi.)7 6t ur raft gi r# 7er
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and. copy of the order passed by the Addi. I Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to
the Appellate Tribunal.

2. zrerfiz)fer Ira zgca 3ff@1fzm, 1975 ct)- ~ 'CR~-1 ct 3@<@ ~tll"fur ~
~ 1Ff ~ ~ x-Q;fllrf~ct~ ct)- m 'CR xii 6.50/- lR-f 'c/51 .-llllllcill ~~
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under 0. -~✓

Schedule-I in terms of the Court Fee Act, 1975, as amended. _

3. tar zyca,n zyeas vi hara an4l4tu mnferav (mrffaf@ ) Rrrant, 1982 # ~
vi aru iaf@r mat at ffaaa fuii at 3fR -ifr tlfR~ fcnllT \i'fTCTf %1

3. Attention is also invited to the rules covering these and other related matters
contained in t_he Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. fifcITT era, he&tar3u area vi hara 3ft#rzr ufrawr (fed h ufa 3r@ih act #i
a£tr3eurz area 3ff@1fez1a, @&9y Rt en 39 h3ii fa#rzn«in-) 3f@1f721G 2a9(y Rt+in
29) fain: €.,2esy 5i Rt farr 3#f@fear0 , &8 'd cl=n' <1.ITTl' 3 haiaiiara at sf rap#r as &, 00
faf #r a{ qa-ur smr aa 3#fart ,rr fn srerr 3iaifr san #ts art 3rhf@a t<:r uft1"
ralsua 3rf@rart

a#c4tr 35eul areaviara h3iafa ,, 'J!TJT fcITT! iffC!?,, ;#~ Q~i -
(i) <1.ITTl' 11 "tf ~ 3-@clfil fo:l'mft:r '{cncff

(ii) rdz srm # a a{ aa zf@ 0
(iii) ~ a;m fc:l ll J-l I cl C>ll h frua h 3iair t<:r '{cncff

q 3mo qr zrz fh srnr uaen fat (i. 2) 3f@0721a, 2014 h 37F {f qfr fcnm
3r014zruf@artha f@urtftr Parara 3r5ff Qcf 3-fCfrc;r cp]'~~~I .

4. For an appeal to be filed before the CESTAT, it is mandatory to pre,.deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable ttnder Ryle'.9-of the Cenvat Credit Rules..".

. c:> Provided further that the prov.is'l~nfbfthis Section snail not apply to the stay
application and appeals pending/befor~ any appellate authority prior to the
commencement of the Finance (No.2}Act, 2014.

I • \ t,' '

4(1) z «if i, su arr hu 3r4a in@r#orhmer srs areas 3rzrar grca zn <vs
fclc11Ra ~ cn dTTCJT fcnl:r crnr~ ell' 10% parajail sgi haa vs faff&a tas vs ell'
10% 011arruRt srrs#t?1
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL
¢ r

1. This order arises on accountof an appeal filed 'by M/s Vibrant Decore (INDIA)

Pvt. Ltd., 18/543, 545, 546, Sarkhej-Bavla Road, Chagodar, and Ahmedabad
(hereinafter referred to as 'the appellant' for the sake · of brevity along with
Condonation of Delay Application against Order-in-Original No. SD-04/10/AC/2015­
16 dated 27.11.2015 (hereinafter referred to as the "impugned order" for the sake
of brevity) passed by the Assistant Commissioner, Service Tax, Div. IV Ahmedabad

(hereinafter referred to as the "Adjudicating Authority" for the sake of brevity).

on renting service tax and Rs. 7,936/- on GTA service tax late paid. Considering non

payment of service tax as suppression of facts, penalty under 76 of Finance Act-

1994 was proposed.

2. Issue in brief is that audit party during course of audit for F.Y. 2010-11 it was
found that appellant has not paid service tax on renting income and has short paid
service tax on GTA. Appellant, on being pointed out, paid tax but interest was not·a. paid. Show cause dated 23.07.2015 was issued to recover interest of Rs. 36,0308/­

i'

3. Adjudicating authority vide impugned OIO confirmed the payment of interest

under section 75 and imposed penalty under section 76 of Finance Act 1994.
Aggrieved by the impugned order, the appellant has filed an appeal on 18.02.2016

along with condonation of delay application, citing the following grounds-

is requested to be condoned. {
. . \

I : »
4. Personal hearing held on 17.08.2016 was_attended by Shri P. G. Maheta on
behalf of the appellant, who reiterated the cohteits6f-their appeal memorandum and
showed their willingness to pay interest. He requested to wave the penalty.

I. Since the demand of service tax was time barred, order of imposition of
penalty and recovery of interest is against the law of limitation. Adjudicating
Authority has ignored the contentions including the vital contentions of

limitation.
II. Value of rent was shown in books of accounts, which were subjected to audit

and submitted to various Government authorities. Similarly, value of GTA
service was shown in ST-3 returns. In the circumstances invocation of larger

period for levy of service tax does not hold good.
III. Appellant are in process of filing refund claim of service tax paid. As such

when the payment of service tax itself is under scrutiny, imposition of penalty

and interest is against the law.
IV. All the manufacturing and commercial activities were ceased since July- 2014,

as such appellant could not pay attention-to the impugned order. It is

therefore requested to condone the delay,in filing the appeal. Delay of 4 days' . / . .

0
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Discussion and finding

5. I have gone through the facts of the case, Showcase notice and the impugned

order issued in this regard. I have also gone through the grounds of appeal under

Appeal Memorandum and condonation of delay application.

6. I find that appellant has submitted reasonable cause for delay of 4 days in filling

of appeal against impugned OIO. Delay is hereby condoned. Appellant during the

course of hearing has shown readiness to pay interest and requested to wave penalty.

Question to be decided is whether or not penalty is imposable on appellant. I find that

GTA value is declared in ST-3 submitted and demand has been arise merely due to

calculation mistake. No suppression of facts found, therefore , I hold that, penalty

under section 76 in respect of GTA service is not imposable. Regarding penalty o­
imp.osed with respect to renting income, I find that said income was not declared in

ST-3 return. It was during the audit said suppression was noticed. Had the audit not

being conducted, the said income would have gone un-noticed. I find that there is

element of suppression of fact. I uphold the impugned OIO as far as penalty under

section 76.

7. In view of my above findings, the appeal filed by the appellant stands partly

rejected and the impugned order is partly upheld.

el

8. The appeals filed by the appellant stand disposed off in above terms.
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ATTESTED

~~~dkk. eare
SUPERINTENDENT(APPEALS-II),
CENTRAL EXCISE, AHMEDABAD.

By R.P.A.D.:
by M/s Vibrant Decore (INDIA) Pvt. Ltd.,
18/543, 545, 546, Sarkhej-Bavla Road,
Chagodar, Ahmedabad · '1 1

Copy To: ·

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) TheCommissioner, Service Tax, Ahmedabad.
3) The Deputy Commissioner, Service Tax, Division-IV, Ahmedabad.
5) The Assistant Commissioner (Systems), Service Tax(HQ), Ahmedabad.
6) The P.A. to Commissioner (Appeals-II), Central Excise, Ahmedabad.
7) Guard File.
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