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Passed by Shri Uma Shanker Commissioner (Appeals-II)
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Arising out of Order-in-Original No_SD-04/10/AC/2015-16 Dated 27.11.20156

Issued by Assistant Commissioner, Div-lV, Service Tax, Ahmedabad

21 adieThal $I A T4 U6l Name & Address of The Appeliants

M/s. Vibrant Décor(India) Pvt Ltd Ahmedabad
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Any person aggrievéd by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(i) The appeal under sub seétfo of S\ectlon 86 of the Finance Act 1994 to the

Appellate Tribunal Shall be filed in: qtadruphcatg in’ Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994\and Sﬁ‘allx ‘be’jaccompanied by a copy of the order
appealed against (one of which shall béeertlfled -copy) and should be accompanied by a
fees of Rs. 1000/- where the amount’ of servicé tak & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where thé amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the

bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and, copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to
the Appellate Tribunal.
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2. One copy of application or O.1L.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-! in terms of the Court Fee Act,1975, as amended. .
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Byvle-_;@;‘of the Cenvat Credit Rules.

= Provided further that the provjsﬂ:“i:jorji,'s"éf_:t‘ﬁis» Section shall not apply to the stay
application and appeals pending/befo’re;'any appellate authority prior to the

commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

1. This order arises on accou%r\tg;“of an appeal filed””b;M/s Vibrant Decore (INDIA)
Pvt. Ltd., 18/543, 545, 546, Sarkhej-Bavia Road, Chagodar, and Ahmedabad
(hereinafter referred to as ‘the appellant’ for the sake ‘of brevity along with
Condonation of Delay Application against Order-in-Original No. SD-04/10/AC/2015-~
16 dated 27.11.2015 (hereinafter referred to as the “impugned order” for the sake
of brevity) passed by the Assistant Commissioner, Service Tax, Div. IV Ahmedabad
(hereinafter referred to as the “Adjudicating Authority” for the sake of brevity).

2. Issue in brief is that audit party during course of audit for F.Y. 2010-11 it was
found that appellant has not paid service tax on renting income and has short paid
service tax on GTA. Appellant, on being pointed out, paid tax but interest was not’
paid. Show cause dated 23. 07.2015 was issued to recover interest of Rs. 36,0308/~
on renting service tax and Rs. 7,936/- on GTA service tax late paid. Considering non
payment of service tax as suppression of facts, penalty under 76 of Finance Act-

1994 was proposed.

3. Adjudicating authority vide impugned OIO confirmed the payment of interest
under section 75 and imposed penalty under section 76 of Finance Act 1994.
Aggrieved by the impugned order, the appellant has filed an appeal on 18.02.2016

along with condonation of delay application, citing the following grounds-

I.  Since the demand of service tax was time barred, order of imposition of
penalty and recovery of interest is against the law of limitation. Adjudicating
Authority has ignored the contentions including the vital contentions of
iimitation.

I1. Value of rent was shown in books of accounts, which were subjected to audit
and submitted to various Government authorities. Similarly, value of GTA
service was shown in ST-3 returns. In the circumstances invocation of larger
period for levy of service tax does not hold good.

1II. Appellant are in process of filing refund claim of service tax paid. As such
when the payment of service tax itself is under scrutiny, imposition of penalty
and interest is against the law.

Iv. AII the manufacturing and commercial activities were ceased since July- 2014,
as such appellant could not pay atteg,tlon to the impugned order. It is
therefore requested to condone the delay in ﬁlmg the appeal. Delay of 4 days

|s requested to be condoned. o /’ T; o '\_
'. | tieot ;
\ (R

4, Personal hearmg held on 17.08. 2016 was attended by Shri P. G. Maheta on

behalf .of the appellant, who reiterated the contents‘offthew appeal memorandum and

showed their willingness to pay interest. He requested to wave the penalty.
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Discussion and finding

5. I have gone through the facts of the case, Showcase notice and the impugned

order issued in this regard. I have also gone through the grounds of appeal under
Appeal Memorandum _anvd condonation of delay application.

6. I find that appellant has submitted reasonable cause for delay of 4 days in filling

of appeal against impugned OIO. Delay is hereby condoned. Appellant during the
course ofvhearing has shown readiness to pay interest and requested to wave penalty.
Question to be decided is whether or not penalty is imposable on appellant. I find that

GTA value is declared in ST-3 submitted and demand has been arise merely due to
calculation mistake. No suppression of facts found, therefore , I hold that, penalty

under section 76 in respect of GTA service is not imposable. Regarding penalty (:j\
imposed with respect to renting income, I find that said income was not declared in ”
ST-3 réturn. It was during the audit said suppression was noticed. Had the audit not

being conducted, the said income would have gone un-noticed. I find that there is

elemer}t of suppression of fact. I uphold the impugned OIO as far as penalty under

section 76.

7. In view of my above findings, the appeal filed by the appellant stands partly
rejected and the impugned order is partly upheld.
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8. The appeals filed by the appellant stand disposed off in above terms.
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ATTESTED

N,

SUPERINTENDENT(APPEALS-II),
CENTRAL EXCISE, AHMEDABAD.

By R.P.A.D.: e
by M/s Vibrant Decore (INDIA) Pvt. Ltd., "
18/543, 545, 546, Sarkhej-Bavla Road,;f-i‘;};
Chagodar, Ahmedabad A o

Copy To:

1) The Chief Commissioner, Central Excise, Ahmeédabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Deputy Commissioner, Service Tax, Division-1V, Ahmedabad.

5) The Assistant Commissioner (Systems), Service Tax(HQ), Ahmedabad.
6) The P.A. to Commissioner (Appeals-II), Central Excise, Ahmedabad.
7) Guard File,



